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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10CFR  Part  211 
[Docket  No.  ERA-R-81-01] 

Establishment  of  Mechanism  for 
Entitlements  Adjustments  for  Periods 
Prior  to  Decontrol  of  Crude  Oil 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  proposing  to  adopt  a 
Special  Rule  establishing  a  mechanism 
for  adjusting  entitlements  lists  under  the 
domestic  crude  oil  allocation  program 
(“entitlements  program,"  10  CFR  Part 
211,  section  211.67)  for  periods  prior  to 
the  decontrol  of  crude  oil  on  January  28, 
1981.  Two  alternative  methods  are 
proposed  to  allow  refiners  and  other 
participants  on  the  entitlements  lists  to 
adjust  reported  crude  oil  runs-to-stills 
and  receipts  for  periods  prior  to  January 
28, 1981,  and  either  to  make  payments 
after  the  last  regular  entitlements  list  is 
published  in  March  1981.  Adjustments 
also  would  be  made  for  administrative 
and  judical  decisions  affecting  the 
entitlements  program  issued  after  the 
last  entitlements  list  in  March.  We  are 
also  specifically  requesting  industry 
comments  and  views  regarding 
appropriate  action  in  the  event  that  the 
national  domestic  crude  oil  supply  ratio 
for  the  period  January  1, 1981,  through 
January  27, 1981,  is  negative. 
dates:  Proposed  effective  date:  April  1, 
1981;  Comments  by  4:30  p.m.,  April  2, 
1981;  Requests  to  speak  at  hearing  by 
4:30  p.m.,  March  12, 1981;  Hearing  date: 
March  17, 1981,  9:30  a.m. 

ADDRESSES:  Comments  and  requests  to 
speak  at  hearing  to:  Department  of 
Energy,  Economic  Regulatory 
Administration,  Office  of  Public 
Hearings  Management,  Docket  No. 
ERA-R-81-01,  Room  B-210,  2000  M 
Street  NW„  Washington,  D.C.  20461. 
Hearing  location:  James  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Room  GE-086  (Auditorium), 
Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Ford  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration,  Room  B-210,  2000  M 
Street  NW„  Washington,  D.C.  20461 
(202)  653-3971 

Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 


Street  NW.,  Washington,  D.C.  20461 
(202)  653—4055 

Daniel  J.  Thomas  (Office  of  Petroleum 
Price  Regulations),  Economic 
Regulatory  Administration,  Room 
7116,  2000  M  Street  NW.,  Washington, 
D.C.  20461  (202)  653-1288 
Mary  McDonald  (Office  of  Petroleum 
Allocation  Regulations),  Economic 
Regulatory  Administration,  Room 
7202-G,  2000  M  Street  NW., 
Washington,  D.C.  20461  (202)  653-3254 
David  Welsh  or  Robert  Thompson 
(Entitlements  Program  Office), 
Economic  Regulatory  Administration, 
Room  6212.  2000  M  Street  NW., 
Washington,  D.C.  20461  (202)  653-3459 
(Welsh);  653-3476  (Thompson) 

William  Funk,  Peter  Schaumberg  or  Jack 
Kendall  (Office  of  General  Counsel), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585  (202)  252-6736 
(Funk);  252-6754  (Schaumberg);  252- 
6739  (Kendall) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposal 

III.  Proposal  with  Respect  to  a 

Negative  DOSR 

IV.  Comment  Procedures 

V.  Procedural  Matters. 

I.  Background 

On  January  28, 1981,  the  President 
issued  Executive  Order  12287  (“E.O. 
12287,”  46  FR  9909,  January  30, 1981), 
effective  12:01  a.m.,  January  28, 1981, 
exempting  all  crude  oil  and  refined 
petroleum  products  from  the  price  and 
allocation  regulations  adopted  pursuant 
to  the  Emergency  Petroleum  Allocation 
Act  (Pub.  L.  93-159),  as  amended. 

Section  3  of  the  Executive  Order 
provides,  however,  that: 

The  Secretary  of  Energy  may,  pursuant  to 
Executive  Order  No.  11790,  as  amended  by 
Executive  Order  No.  12038,  adopt  such 
regulations  and  take  such  actions  as  he 
deems  necessary  to  implement  this  Order, 
including  the  promulgation  of  entitlements 
notices  for  periods  prior  to  this  Order  and  the 
establishment  of  a  mechanism  for 
entitlements  adjustments  for  periods  prior  to 
this  Order. 

In  accordance  with  the  provisions  of 
Section  3  of  E.O.  12287,  entitlements 
notices  for  December  1980  and  the 
period  January  1, 1981,  through  January 
27, 1981,  will  be  issued  in  accordance 
with  the  entitlements  regulations  iiMO 
CFR  211.67  in  effort  on  January  27, 1981. 
[See,  Ruling  1981-1,  46  FR  12945, 
February  19, 1981).  The  last  regular 
entitlements  list  published  in  late  March 
1981  for  crude  oil  runs-to-stills  and 
receipts  in  January  1981  will  reflect 
adjustments  from  prior  entitlements  lists 
resulting  from  reporting  errors  or 


recertifications  of  crude  oil,  as  permitted 
by  the  regulations.  In  addition,  the 
March  entitlements  list  will  be  adjusted 
in  accordance  with  normal  procedures 
to  give  effect  to  ERA  Decision  and 
Orders,  decisions  by  the  Federal  Energy 
Regulatory  Commission  (FERC),  judicial 
decrees  and  Decision  and  Orders  issued 
by  DOE’s  Office  of  Hearings  and 
Appeals  (OHA)  prior  to  the  issuance 
date  of  the  list. 

We  anticipate,  however,  that  many 
refiners  will  continue  ro  receive 
recertifications  of  crude  oil  for  several 
months,  particularly  those  relating  to 
tertiary  incentive  crude  oil  production 
[See,  Ruling  1981-1,  supra),  and  will 
have  need  to  file  invoice  adjustments  for 
periods  prior  to  decontrol  after  March  5, 
1981  (the  date  reports  for  January  are 
due).  In  addition,  judicial  decrees,  FERC 
decisions  and  Decision  and  Orders 
issued  by  DOE’s  Office  of  Hearings  and 
Appeals  (OHA)  after  March  5, 1981,  may 
necessitate  that  there  be  a  mechanism  to 
adjust  prior  entitlements  notices  to  give 
effect  to  those  decisions.  Still  further 
adjustments  may  be  necessary  after 
publication  of  the  March  entitlements 
list  to  give  effect  to  any  ERA  Decision 
and  Orders  that  may  be  issued  after  the 
March  entitlements  list  and  that  provide 
for  the  retroactive  grant  of  entitlements 
to  firms  that  made  applications  for 
entitlements  for  petroleum  substitutes 
before  January  28, 1981,  but  that  still 
were  outstanding  as  of  the  publication 
of  the  March  list. 

Had  there  not  been  decontrol,  all  such 
adjustments  would  have  been  included 
by  ERA  in  the  next  regular  entitlements 
list  issued  after  the  date  of  the  report  in 
accordance  with  established  practice. 
Under  the  existing  regulations  in 
§  211.67,  however,  decontrol  means  that 
once  the  March  1981  entitlements  list  is 
issued  for  January  transactions,  DOE 
would  have  no  effective  means  of 
accommodating  errors  or  adjustments 
for  prior  months’  lists.  These  potential 
adjustments  should  be  required  to  be 
reported  and  accounted  for  through 
transfers  of  monies  between  firms. 
Additional  regulatory  authority  for  DOE 
to  effect  these  transfers  for  periods  prior 
to  decontrol  therefore  is  necessary  and 
is  recognized  in  Sec.  3  of  E.O.  12287. 

In  view  of  this  need  for  a  mechanism 
to  allow  for  adjustments  in  months  prior 
to  decontrol,  but  after  the  last  regular 
entitlements  data  for  January  is  reported 
in  March  1981,  ERA  held  a  public 
conference  on  February  11, 1981,  to 
discuss  with  industry  how  such  a 
mechanism  should  be  conceived. 

Written  comments  also  were  invited 
(See,  “Notice  of  Public  Conference 
Concerning  the  Establishment  of  a 
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Mechanism  for  Entitlements 
Adjustments  for  Periods  Prior  to  Crude 
Oil  Decontrol,"  46  FR 11291,  February  6, 
1981). 

ERA  has  considered  all  of  the  written 
and  oral  comments,  and  in  accordance 
with  Section  3  of  E.0. 12287,  is 
proposing  a  Special  Rule  for 
entitlements  adjustments  for  periods 
prior  to  decontrol.Two  alternative 
methods  for  accomplishing  this 
adjustment  are  presented,  and 
commenters  are  requested  to  direct 
comments  to  the  relative  merits  of  the 
two  options. 

II.  Proposal 

A.  Adjustments  Included  in  the  Clean-up 
List 

In  order  to  insure  that  final 
entitlements  adjustments  are  achieved 
in  an  efficient  yet  equitable  manner,  we 
are  proposing  that  the  adjustment 
regulations  provide  for  invoice 
adjustments  and  amendments  with 
respect  to  crude  oil  runs-to-stills  and 
receipts  only  for  the  months  January 
1980  through  December  1980  and  the 
period  January  1, 1981  through  January 
27, 1981  ( i.e .,  entitlements  lists  issued 
during  the  period  March  1980  through 
March  1981).  This  would  be  designated 
as  the  reporting  period.  Although  the 
provisions  of  §  211.67  historically  have 
not  specified  the  period  for  which 
amendments  and  adjustments  could  be 
made,  it  is  our  view  that  participants  in 
the  program  already  have  filed  any 
amended  reports  and  prior  month 
invoice  adjustments  that  are  required 
with  respect  to  months  prior  to  January 
1980  and,  therefore,  that  limiting 
adjustments  to  the  proposed  period 
would  appropriately  balance  our 
objective  of  minimizing  administrative 
burdens  while  insuring  the  equitable 
treatment  of  all  refiners.  Furthermore, 
this  proposed  period  corresponds  to  the 
period  of  gradual  decontrol  during 
which  most  reporting  errors  have 
occurred.  An  exception  to  the  limitation 
on  the  time  with  respect  to  which 
amendments  and  adjustments  could  be 
made  would  be  provided  when  a 
judicial  or  administrative  order  requires 
giving  effect  to  an  adjustment  or 
amendment  for  a  period  outside  the 
reporting  period.  However,  we  solicit 
comments  as  to  whether  it  would  be 
necessary  to  give  effect  to  amended 
reports  for  periods  prior  to  January  1980 
in  order  to  prevent  serious  prejudice  to 
any  participants. 

We  recognize  that  the  opportunity  to 
modify  past  entitlements  reports  may  be 
misused  by  some  persons.  ERA 
therefore  will  make  every  effort  to 
ensure  that  claims  reported  by  refiners 


and  others  are  legitimate  before  their 
inclusion  on  a  final  clean-up  list.  Past 
practices  will  be  reviewed  and  any 
claims  may  be  subject  to  audit. 

In  addition  to  adjustments  to  prior 
entitlements  lists  resulting  from 
reporting  errors  and  crude  oil 
recertifications,  the  clean-up  list  would 
reflect  adjustments  resulting  horn 
administrative  and  judicial  decisons. 
ERA  Decison  and  Orders  (such  as  those 
pending  for  petroleum  substitutes),  OHA 
Decison  and  Orders,  decisions  of  the 
Federal  Energy  Regulatory  Commission 
and  decisions  by  the  courts  which  are 
issued  after  the  March  entitlements  list 
but  before  the  issuance  date  of  the 
clean-up  list  proposed  herein,  all  would 
be  accounted  for  on  the  clean-up  list 

There  is  proposed  to  be  created  an 
“escrow"  account  under  the  clean-up  list 
which  would  be  funded  proportionally 
by  all  firms.  The  purpose  of  this 
“escrow”  account  would  be  to  provide  a 
fund  to  pay  or  receive  any  monies  as 
required  pursuant  to  judicial  and 
administrative  decisions  on  the 
entitlements  program  issued  after  the 
date  of  publication  of  the  clean-up  list. 
Ultimately,  the  balance  in  the  escrow 
account,  after  satisfying  all  claims, 
would  be  refunded  to  firms  in  the  same 
proportion  as  it  was  paid. 

It  is  our  intention  to  include  on  the 
final  clean-up  list  any  claims  and 
obligations  resulting  from  ERA  and 
OHA  decisions  even  though  these 
decisions  still  would  be  subject  to 
appeal. 

ERA  concurs  with  those  commenters 
who  supported  the  earliest  possible 
issuance  date  for  the  final  clean-up  list. 
As  a  further  measure  to  insure  that  final 
adjustments  are  completed  at  the 
earliest  possible  date,  we  are  proposing 
that  no  invoice  adjustments  or 
amendments  for  the  final  clean-up  list 
would  be  accepted  after  June  1, 1981. 

We  believe  this  filing  date  would  permit 
adequate  time  to  be  sure  that  refiners 
will  have  received  all  recertifications 
that  are  required  to  be  made  by 
producers  and  resellers  under  section 
212.131.  In  this  regard,  we  are  proposing 
to  adopt  provisions  providing  that  a 
refiner  will  not  be  required  to  honor  for 
pricing  purposes  any  recertification  it 
receives  after  May  1, 1981.  This 
limitation  would  provide  an  incentive 
for  resellers  to  expedite  recertifications 
or  risk  not  receiving  payments.  Refiners 
would  be  protected  against  receiving  a 
recertification  and  not  being  able  to 
recover  entitlements  already  paid. 

In  addition,  the  proposed  June  1, 1981, 
filing  date  should  allow  sufficient  time 
to  process  pending  appeals  and 
applications  for  exception  relief  before 
DOE’s  Office  of  Hearings  and  Appeals, 


as  well  as  time  to  process  applications 
filed  with  ERA  requesting  the  inclusion 
of  petroleum  substitutes  in  the 
entitlements  program  for  periods  prior  to 
decontrol. 

We  are  considering  issuing  a 
proposed  final  clean-up  list  in  July  1981 
before  a  final  list  is  promulgated  in 
August.  This  would  allow  all  interested 
parties  an  opportunity  to  review  the  list 
and  ascertain  any  errors  or  anomalies. 
We  specifically  solicit  comments  as  to 
the  practicality  of  a  proposed  clean-up 
list  and  a  brief  period  to  raise  any 
challenges. 


Under  the  first  alternative  adjustment 
mechanism,  ERA  would  collect  reports 
from  all  refiners  and  other  participants 
in  the  entitlements  program  with  respect 
to  invoice  adjustments  and  amendments 
to  reported  data  in  any  month  in  the 
prescribed  adjustment  period.  ERA  then 
would  convert  each  reported  adjustment 
into  a  dollar  amount.  These  dollar 
amounts  would  be  considered  “claims” 
if  the  firm  was  entitled  to  receive  money 
from  the  entitlements  program,  and 
would  be  considered  "obligations”  if  the 
firm  owed  money  to  the  program. 

Amendments  would  be  handled  in  the 
same  manner  as  for  past  entitlements 
lists.  ERA  would  take  into  account  the 
entitlement  price  for  the  month  in  issue 
in  calculating  the  dollar  value  of  the 
error. 

It  would  be  necessary  to  establish  a 
new  procedure,  however,  to  calculate 
the  dollar  value  of  prior  months  invoice 
adjustments.  In  past  months,  the  then 
current  month’s  volume  of  controlled 
crude  oil  receipts  simply  was  adjusted 
on  the  ERA-49  to  account  for  past 
invoice  adjustments.  The  impact  of  the 
adjustment  would  then  be  determined 
by  the  current  month’s  data.  For  the 
clean-up  report,  there  is  no  “current 
month.”  Therefore,  we  propose  that  to 
compute  the  dollar  value  of  the  invoice 
adjustments,  data  on  crude  costs,  etc., 
used  to  compute  deemed  old  oil  ratios 
for  the  month  of  December  1980  would 
be  used  to  transform  the  adjustments 
into  a  volume  of  barrels  of  deemed  old 
oil.  December  was  selected  because  it 
was  the  last  full  month  of  the  program. 

A  dollar  value  for  the  deemed  old  oil 
would  be  determined  by  multiplying  the 
calculated  volume  by  the  average 
entitlements  price  for  the  months  of 
October  through  December  1980,  and 
January  1981.  An  average  of  four  months 
was  selected  because  most  prior  month 
invoice  adjustments  cannot  be  related  to 
any  month. 


B.  First  Alternative  Adjustment 
Mechanism 
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All  other  claims  which  cannot  be 
attributed  to  any  month  would  be 
divided  among  all  months  in  the 
reporting  period  for  which  other  claims 
are  made.  However,  since  it  is  unlikely 
that  any  invoice  adjustment  would 
relate  back  before  October  1980,  we  are 
proposing  to  divide  the  claim  equally 
among  the  months  of  October  1980 
through  January  1981. 

By  way  of  illustration,  if  Refiner  A,  a 
net  entitlements  buyer,  reported  in  the 
month  of  December  1980  10,000  barrels 
of  lower  tier  crude  oil  which 
subsequently  was  recertified  as  stripper 
well  production  (and  therefor  exempt 
from  price  controls),  then  in  that  month 
Refiner  A  was  required  to  purchase 
10,000  entitlements  too  many.  Assuming 
an  average  entitlements  price  for 
October  1980  through  January  1981  of 
$25.00,  then  Refiner  A  would  be  entitled 
to  a  claim  of  $250,000.  This  would  be 
divided  equally  among  the  months  of 
October  through  January.  Similarly,  if 
Refiner  B  discovered  a  reporting  error 
where  it  reported  excessive  runs-to-stills 
in  a  given  month  of  20,000  barrels,  and 
the  DOSR  in  that  month  was  .10,  then 
that  refiner  was  issued  2,000  too  many 
entitlements.  If  the  entitlement  price 
again  was  assumed  to  be  $25.00  in  that 
month,  then  that  refiner  has  an 
obligation  of  $50,000  attributable  to  that 
month. 

Claims  or  obligations  also  would  be 
determined  to  the  extent  of  the  dollar 
value  of  ERA  Decision  and  Orders  [e.g. 
petroleum  substitute  orders)  exception 
and  appeals  relief  granted  by  OHA, 
FERC  decisions  and  judicial  relief 
provided  to  persons  since  the  issuance 
of  the  March  entitlements  list,  and  an 
escrow  account  (discussed  below). 

After  calculating  all  the  claims  and 
obligations,  a  net  adjustment  for  each 
month,  equal  to  the  sum  of  all  claims 
minus  the  sum  of  all  obligations  for  that 
month,  would  be  determined.  It  is 
possible  that  some  adjustments  may  not 
be  identifiable  as  to  a  particular  month. 
These  adjustments — "no-month” 
adjustments — w'ould  be  divided  equally 
among  the  months  for  which  a  claim  or 
obligation  was  reported  and  would  be 
added  to  the  sum  of  each  month’s 
adjustments.  The  only  exception  would 
be  claims  from  prior  month  invoice 
adjustments,  discussed  above. 

A  total  adjustment,  equal  to  the  sum 
of  all  net  adjustments,  then  would  be 
calculated.  For  purposes  of  discussion,  it 
will  be  assumed  that  firms’  claims  for 
prior  months  will  exceed  firms' 
obligations  for  prior  months.  The  result, 
therefore,  will  be  a  net  claim.  The 
essence  of  the  proposed  clean-up 
mechanism  would  be  the  method  of 


allocating  among  firms  the  burden  of 
paying  the  claim. 

In  practical  terms,  the  effect  in  any 
given  month  of  adjustments  to  previous 
reports  is  to  change  the  so-called  “runs 
credit"  in  the  affected  month.  If  the  error 
was  in  receipts  of  controlled  crude  oil, 
the  DOSR  either  was  too  high  or  too  low 
in  that  month  resulting  in  too  many  or 
too  few  entitlements  being  issued,^- 
respectively.  Similarly,  if  a  refiner 
misreported  its  crude  oil  runs-to-stills, 
then  the  number  of  entitlements  issued 
to  that  refiner  was  in  error.  In  either 
case,  the  runs  credit,  which  all  refiners 
receive  in  the  month  according  to  their 
volume  of  runs  in  that  month,  will  be 
either  too  high  or  too  low.  Thus,  all 
refiners  (and  others  on  the  entitlements 
list  with  deemed  runs,  e.g.,  importers  of 
residual  fuel  oil  into  the  eligible  market), 
including  the  refiner  which  misreported, 
either  were  over — or  undercompensated 
in  that  month  directly  in  proportion  to 
their  crude  oil  runs-to-stills.  Repaying 
the  claim  in  the  clean-up  list  in 
proportion  to  runs  therefore  would  be 
the  appropriate  mechanism. 

The  first  alternative  proposal, 
therefore,  is  that  the  proportional  share 
of  the  total  adjustment  for  each  firm 
would  be  determined  by  multiplying  the 
total  adjustment  for  the  period  January 
1980  through  January  27, 1981,  by  a 
fraction  which  represents  that  firm’s 
percentage  of  all  runs.  The  numerator  of 
the  fraction  would  be  the  sum  of  that 
firm’s  crude  oil  runs-to-stills  for  all 
months  in  which  any  firm  reported  an 
adjustment,  and  the  denominator  of  the 
fraction  would  be  the  sum  of  all  firms’ 
crude  oil  runs-to-stills  for  all  months  in 
which  any  firm  reported  an  adjustment. 
For  example,  if  firms  only  reported 
adjustments  for  six  of  the  months  in  the 
period  January  1980  through  January 
1981,  only  runs  data  for  the  affected 
months  would  be  used. 

The  result  of  applying  the  proposed 
fractions  to  the  total  adjustment  would 
be  to  provide  that  each  firm  would  pay 
the  claim  represented  by  the  total 
adjustment  in  the  same  proportion  as  its 
runs  to  total  runs  in  the  period.  Since  the 
benefit  each  firm  received  as  the  result 
of  excessive  run  credits  in  those  months, 
explained  above,  also  was  generally  in 
direct  proportion  to  runs,  the 
distribution  of  the  burden  using  the 
proposed  method  would  be  fair  and 
equitable. 

We  recognize  that  anomalies  could 
result  in  the  event  we  determine  to 
adopt  the  first  alternative  adjustment 
mechanism.  For  example,  a  participant 
on  the  clean-up  list  which  had 
substantially  reduced  runs-to-stills.in  a 
given  month  due  to  a  refinery  shutdown 
might  nevertheless  have  a  sizable 


proportional  obligation  attributable  to 
that  month  under  the  first  alternative 
proposal  if  there  were  large  claims  by 
participants  with  respect  to  that  month. 
The  reverse  also  could  be  true.  Although 
we  believe  that  any  such  anomalies 
would  be  mitigated  by  the  proportional 
approach  described  above,  we  are 
proposing  a  second  alternative  proposal 
that  would  effectively  eliminate  such 
distortions  but  which  has  the  detriment 
of  being  administratively  more 
burdensome. 

C.  Second  Alternative  Adjustment 
Mechanism 

Under  the  second  proposal,  firms 
would  report  adjustments,  and  ERA 
would  calculate  the  dollar  value  of  the 
adjustments,  in  the  same  manner  as  in 
the  first  alternative.  However,  rather 
than  aggregate  all  the  monthly  claims 
and  obligations  into  one  total  and  then 
use  one  fraction  to  determine  each  firm’s 
proportional  share.  ERA  would  account 
for  each  month  separately.  As  in  the 
first  alternative,  only  those  months  in 
the  period  of  January  1980  through 
January  1981  for  which  any  adjustment 
is  reported  would  be  affected. 

For  every  firm  that  was  on  the 
entitlements  list  for  a  month  in  issue, 
ERA  would  multiply  the  net  adjustment 
for  that  month  by  a  fraction.  The 
numerator  would  be  equal  to  that  firm’s 
runs-to-stills  in  that  month,  and  the 
denominator  would  be  equal  to  the  sum 
of  the  runs  of  all  firms  in  that  month.  A 
firm  would  have  a  fraction  calculated 
for  each  month.  The  proportional  shares, 
in  dollar  amounts,  determined  for  each 
firm  for  each  of  the  separate  months, 
then  would  be  added  to  determine  that 
firm's  share  of  the  total  adjustment  for 
the  entire  adjustment  period. 

The  effect  of  this  proposal  with 
respect  to  any  given  month  in  which  a 
net  claim  was  reported  would  be  for 
each  firm  on  the  entitlements  list  for  that 
month  to  pay  the  claim  directly  in 
proportion  to  its  runs-to-stills  in  that 
month.  Since  runs  are  the  basis  upon 
which  entitlements  issuances  and  the 
"runs  credit”  were  determined  in  that 
month,  each  firm  would  be  in  effect 
repaying  the  exact  amount  it  was 
overcompensated  in  that  month. 

It  should  be  noted  that  this  second 
alternative  approach  has  the  same  effect 
as  recalculating  the  national  domestic 
crude  oil  supply  ratio  (DOSR)  using  the 
adjusted  volumes  and  the  entitlements 
list  for  the  month  in  issue.  ERA  has 
determined,  however,  not  to  propose  an 
option  which  is  expressly  dependent 
upon  recalculation  of  the  DOSR.  First,  as 
just  noted,  recalculation  of  the  DOSR  for 
each  month,  redetermining  the 
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entitlements  lists  and  then  calculating 
dollar  obligations,  has  the  same  effect  as 
the  approach  of  simply  apportioning  any 
claims  for  a  month  on  the  basis  of  runs. 
More  important,  however,  if  the  DOSR  is 
recalculated  for  a  month  in  which  there 
are  substantial  changes  to  reports  of 
controlled  crude  oil  [e.g.,  recertifications 
of  controlled  crude  oil  under  the  tertiary 
incentive  program),  it  is  possible  that  a 
negative  DOSR  would  result.  The  effect 
of  a  negative  DOSR  and  its  related 
problems  are  discussed  in  a  later 
section.  For  purposes  of  this  analysis, 
however,  calculating  a  negative  DOSR 
in  a  month  which  previously  was 
positive  is  an  unnecessary  problem 
which  could  be  avoided  by  using  the 
approach  described  in  the  second 
option. 

The  essential  difference  between  the 
second  and  first  alternative  options 
would  be  that  the  second  option  would 
ensure  that  no  firm  would  be 
disproportionately  burdened  (or 
overcompensated)  by  the  clean-up  list 
as  a  result  of  a  large  claim  or  obligation 
in  a  month  when  its  runs  were 
substantially  reduced  or  increased  for 
one  reason  or  another.  However,  this 
would  not  appear  to  be  a  serious 
problem  if  the  first  option  were  adopted, 
since  our  analysis  shows  that  the 
average  of  a  firm’s  percentage  of 
monthly  total  runs  for  the  reporting 
period  does  not  differ  significantly  from 
its  percentage  of  total  runs  for  the 
period. 

As  was  noted  earlier,  for  purposes  of 
illustration  it  was  assumed  that  claims 
by  firms  with  respect  to  previous 
months  would  exceed  reports  by  firms 
of  obligations  for  those  months.  Of 
course,  for  any  month  that  reported 
obligations  exceeded  claims,  the  same 
fractions  described  above  would  be 
used  for  each  firm  to  determine  its  share 
of  the  benefits. 

D.  Calculation  of  Net  Claims  and 
Obligations  and  Issuance  of  List 

The  remaining  steps  to  completing  the 
final  clean-up  list  would  be  the  same 
irrespective  of  which  alternative  is  used. 
After  calculating  the  proportional  share 
of  the  total  adjustment  for  each  firm 
using  the  above-described  fractions, 
ERA  would  calculate  the  following  for 
each  firm:  the  sum  of  that  firm’s  claims 
for  the  adjustment  period,  minus  the 
sum  of  its  reported  obligations  for  the 
adjustment  period,  and  minus  its 
fractional  share  of  the  net  claim  in  the 
clean-up  account  (including  the  escrow 
account).  If  the  result  of  this  calculation 
is  a  postive  number,  then  that  firm 
would  be  placed  on  the  final  clean-up 
list  as  a  payee  in  that  amount.  If  it  is  a 
negative  number,  the  firm  would  be  a 


payor.  When  the  final  clean-up  list  is 
published  in  the  Federal  Register 
showing  dollar  amounts  for  payors  and 
payees,  payments  would  be  required  to 
be  effected  among  the  parties  within  a 
prescribed  period  of  time,  proposed  to 
be  10  days,  in  a  manner  similar  to 
entitlement  purchases  and  sales.  ERA 
could  direct  firms  which  did  not 
liquidate  their  obligations  to  do  so. 

The  basis  for  the  adjustment 
mechanism  is  crude  oil  runs-to-stills. 
Some  firms,  however,  are  not  refiners 
and  do  not  run  crude  oil  in  the  technical 
sense.  These  firms  were  deemed  under 
the  entitlements  regulations  to  have 
runs.  For  example,  firms  that  imported 
residual  fuel  oil  into  the  eligible  market 
were  issued  pursuant  to  §  211.67  a 
number  of  entitlements  equivalent  to 
fifty  percent  of  the  number  of 
entitlements  that  generally  would  be 
received  by  a  refiner  in  that  month  if  the 
number  of  barrels  of  imported  residual 
fuel  oil  were  deemed  crude  oil  runs-to- 
stills.  In  order  to  insure  that  firms  that 
received  entitlements  benefits  for 
residual  fuel  oil  imported  during  the 
period  January  1980  through  January  27, 
1981,  also  receive  any  claims  to  which 
they  are  entitled,  or  are  required  to  pay 
any  obligations  under  the  program  after 
claims  are  reported  by  firms  for  those 
months,  we  propose  to  impute  a  runs-to- 
stills  fraction  for  these  importers.  Each 
barrel  of  residual  fuel  oil  imported 
during  the  period  January  1980  through 
January  27, 1981,  and  with  respect  to 
which  entitlements  were  issued  would 
be  treated  as  one-half  of  a  barrel  of 
crude  oil  for  purposes  of  determining 
.  runs-to-stills.  The  importing  firm’s 
fraction  of  net  claims  under  both  the 
first  and  the  second  proposed 
adjustment  mechanisms  then  would  be 
determined  on  the  basis  of  these 
imputed  runs-to-stills. 

Similarly,  under  the  entitlements 
program,  entitlements  are  issuable  each 
month  to  each  unit  of  a  petroleum 
substitute  that  is  specified  in  the 
regulations  or  in  an  order  issued  by  the 
ERA  as  being  equivalent  to  a  fraction  of 
a  barrel  of  crude  oil  on  the  basis  that  a 
refiner  would  be  issued  entitlements  if 
each  such  unit  of  the  petroleum 
substitute  were  an  additional  fraction  of 
a  barrel  of  crude  oil  runs-to-stills  by  a 
refiner  in  the  month  concerned.  In  order 
to  insure  that  firms  that  have  been  or 
become  eligible  to  receive  entitlements 
with  respect  to  petroleum  substitutes  are 
treated  in  a  manner  consistent  with  that 
of  other  program  participants,  we  would 
treat  each  unit  of  a  petroleum  substitute 
as  a  fraction  of  a  barrel  of  crude  oil  runs 
in  performing  calculations  under  either 


the  first  or  second  proposed 
entitlements  adjustment  mechanism. 

E.  Establishment  of  an  Escrow  Account 

As  was  noted  earlier,  ERA  is 
proposing  to  establish  a  special  interest- 
bearing  entitlements  "escrow  account,” 
with  an  initial  balance  proposed  to  be 
$50,000,000.  The  purpose  of  this  account 
is  essentially  twofold.  First,  it  is  very 
likely  that  after  the  final  clean-up  list  is 
published  in  August  1981,  a  decision 
could  be  rendered  with  respect  to  an 
entitlements  issue  requiring  that  a  firm 
be  awarded  entitlements  or  a  money 
equivalent.  In  previous  periods,  when 
the  entitlements  program  was 
functioning  normally,  such  awards 
would  have  been  included  on  the  next 
entitlements  list  and  all  firms  on  the  list 
that  month  would  have  shared  the 
burden  of  that  award  in  proportion  to 
runs.  Similarly,  should  a  judicial 
decision  be  issued  in  the  period  between 
issuance  of  the  March  entitlements  list 
and  the  final  clean-up  list  in  August,  any 
award  would  be  included  in  the  clean¬ 
up  list  as  a  claim  and  divided  among 
firms  in  proportion  to  runs.  It  therefore 
would  be  consistent  with  this  practice  to 
pay  any  awards  after  August  1981  out  of 
an  escrow  account  which,  as  was 
explained  above,  would  be  paid  for  by 
firms  on  the  entitlements  list  in 
proportion  to  their  crude  oil  runs-to- 
stills. 

The  second  principal  purpose  of  such 
an  escrow  account  would  be  to  provide 
an  avenue  of  relief  for  a  firm  which  was 
unable  to  collect  its  monies  under  the 
final  clean-up  list.  For  example,  if  a  firm 
which  was  designated  as  a  payor  on  the 
final  list  was  unable  to  pay  its 
obligation,  one  or  more  payees  would  be 
denied  their  payments.  If  an  obligation 
cannot  be  enforced  within  a  reasonable 
period  of  time,  we  believe  that  it  would 
be  fair  and  equitable  to  have  all  firms 
share  that  burden  by  allowing  such 
payees  to  recover  from  the  escrow 
account.  At  such  time  as  DOE  was  able 
to  collect  such  obligations,  they  would 
be  placed  back  into  the  escrow  account 
for  future  distribution  to  all  the  firms  on 
the  clean-up  list. 

The  principal  benefit  of  establishing 
the  escrow  account  is  that  it  would 
preclude  the  need  to  issue  amended 
final  clean-up  lists  or  to  resort  to  other 
ad  hoc  measures  to  handle  claims  which 
arise  after  the  final  clean-up  list  is 
promulgated.  Similarly,  any  monies  paid 
to  the  entitlements  program  for  any 
reason,  such  as  a  judgment  against  a 
delinquent  entitlements  purchaser  or 
reversal  of  an  OHA  decision,  could  bs 
added  to  the  escrow  account. 
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In  addition  to  the  $50,000,000  initial 
balance  for  the  escrow  account,  we  are 
proposing  to  include  in  the  escrow 
account  monies  collected  as  a  result  of 
enforcement  actions  from  alleged 
violations  of  the  entitlements  program. 
This  money,  approximately  $8  million, 
currently  is  held  in  a  separate 
Department  of  Energy  escrow  account. 
Only  that  portion  of  the  existing  escrow 
account  which  resulted  from  alleged 
violations  under  the  entitlements 
program  would  be  transferred.  It  would 
be  a  one-time  transfer  of  whatever 
amounts  were  in  the  enforcement 
escrow  account  on  the  transfer  date. 

The  escrow  account  proposed  to  be 
created  either  would  be  maintained  at  a 
bank  or  in  a  special  account  at  the 
Treasury  Department  as  deemed  to  be 
appropriate.  If  the  account  is  held  at  the 
Treasury  Department,  the  funds  therein 
would  not  be  considered  to  be  Treasury 
Department  funds. 

After  a  period  of  time  after  the  final 
clean-up  list  is  issued,  and  periodically 
thereafter,  ERA  would  review  the 
balance  in  the  escrow  account  and  the 
anticipated  liabilities  which  the  account 
was  created  to  cover,  e.g.,  outstanding 
litigation.  If  it  would  be  determined  by 
ERA  that  there  are  excess  funds  in  the 
account,  it  could  distribute  those  funds 
to  firms  on  the  final  clean-up  list  in 
exactly  the  same  proportion  as  funds 
were  paid  in  by  firms. 

Commenters  are  requested  to  address 
comments  both  to  the  merits  of  the 
escrow  account  and  the  appropriateness 
of  the  $50,000,000  funding  level.  While 
we  have  proposed  the  escrow  account 
because  it  appears  the  most  simple  and 
equitable  means  of  dealing  with  post¬ 
clean-up  list  problems,  we  invite 
commenters  to  suggest  other 
mechanisms  that  would  achieve  these 
goals  without  the  use  of  an  escrow 
account.  Commenters  also  should 
consider  the  inclusion  of  the  funds  from 
the  enforcement  account.  Particularly, 
we  seek  comments  on  whether  any 
"escrow”  account  would  adversely 
influence  firms’  actions  in  completing 
transactions  under  the  proposed  rule. 

F.  Reporting  Requirements  and  Related 
Issues 

It  is  ERA’S  intention  that  the  Special 
Rule  proposed  herein  stand  by  itself. 
Rather  than  repeat  all  the  necessary 
supporting  provisions  in  Part  211,  such 
as  definitions  of  terms  and  reporting 
requirements,  we  are  proposing  to 
incorporate  by  reference  in  this  Special 
Rule  all  necessary  provisions  of  Parts 
210,  211  and  212,  which  but  for  this  Rule 
will  be  otherwise  generally  revoked. 


III.  Proposal  With  Respect  to  a  Negative 
DOSR 

On  January  19, 1981  (46  FR  8646, 
January  27, 1981),  ERA  issued  a  Notice 
of  Intent  regarding  the  effect  on  the 
entitlements  program  when  the 
“national  domestic  crude  oil  supply 
ratio”  (DOSR)  becomes  a  negative 
number.  At  that  time,  it  was  projected 
that  a  negative  DOSR  likely  would  not 
occur  before  May  1981,  reflected  in  the 
July  1981  Entitlements  Notice.  However, 
due  to  actions  taken  in  expectation  of 
decontrol  shortly  after  January  20, 1981, 
as  well  as  accelerated  recertifications 
after  decontrol  that  otherwise  would 
have  been  spread  over  several  months, 
the  DOSR  may  become  negative  for 
January  1981,  which  would  otherwise 
have  been  reflected  in  the  March  1981 
Entitlements  Notice. 

Data  for  December  1980  crude  oil 
receipts  have  shown  a  marked 
acceleration  in  the  decline  rates  for  the 
controlled  tiers.  This  trend  likely  will 
continue  for  January  1981  for  a  variety 
of  factors,  including  a  large  volume  of 
recertifications  of  controlled  crude  oil 
resulting  from  the  tertiary  incentive 
program.  In  addition,  the  number  of 
entitlements  issued  to  refiners  and 
others  as  exception  relief  also  may 
increase  as  the  Office  of  Hearings  and 
Appeals  decides  the  remaining  cases  on 
its  docket,  it  therefore  is  possible  that 
the  DOSR  calculation  for  the  March 
Entitlements  Notice  will  result  in  a 
negative  number.  The  General  Counsel 
of  DOE  has  determined,  however,  that 
at  such  time  as  the  DOSR  becomes  a 
negative  number,  the  entitlements 
program  as  currently  structured  would 
cease  to  function,  and,  in  the  absence  of 
some  regulatory  action,  no  list  could  be 
published. 

ERA  will  not  know  whether  the  DOSR 
will  be  negative  until  data  on  January 
crude  oil  runs-to-stills  and  receipts  is 
reported  to  ERA  by  March  5, 1981.  In  the 
event  the  DOSR  would  be  negative,  it 
would  be  necessary  for  DOE  to  act 
quickly  to  remedy  the  situation  through 
expedited  rulemaking.  We  have 
tentatively  determined  that  if  a  negative 
DOSR  should  occur,  one  of  the  options 
described  below  should  be  adopted.  We 
would  like  comments  addressed  to  these 
proposals  as  soon  as  possible,  so  that  if 
an  expedited  rulemaking  is  required, 
ERA  will  have  the  benefit  of  as  much 
public  comment  as  is  feasible. 

One  remedy  to  the  negative  DOSR 
problems  would  be  to  combine  firms’ 
January  1981  data  on  crude  oil  runs-to- 
stills  and  receipts  with  December  1980 
data  (and  November  1980,  if  necessary) 
to  achieve  a  positive  DOSR.  This  is  the 
equivalent  of  issuing  one  entitlements 


notice  for  two  (or  three)  months 
combined.  Thus,  for  all  entitlements 
calculations,  each  firm’s  reported  crude 
receipts  and  runs-to-stills  would  reflect 
both  months’  activities.  Similarly,  the 
DOSR,  small  refiner  bias,  California 
adjustment,  etc.,  would  reflect  crude 
runs-to-stills  and  receipts  for  all  months 
being  combined.  The  Entitlements 
Notice  for  January  1981  then  would  be 
published  with  adjustments  for 
transactions  already  effected  after  the 
earlier  entitlements  lists  initially  were 
issued. 

A  second  option  if  the  DOSR  for 
January  is  negative  is  to  limit 
recertifications  of  crude  oil  previously 
reported  as  controlled  crude.  Presently, 
on  the  Form  ERA-49,  for  each  tier  of 
controlled  crude  oil,  refiners  may 
subtract  from  the  reported  volumes  of 
monthly  receipts  any  volumes  from  prior 
months  which  were  recertified. 
Recertifications  of  crude  oil  were 
voluminous  for  December,  and  some 
refiners  reported  a  net  negative  volume 
for  a  controlled  tier.  . 

To  possibly  prevent  the  negative 
DOSR,  it  is  proposed  that  any  negative 
volumes  of  deemed  old  pil  for  January 
would  be  treated  for  purposes  of  the 
January  Entitlements  Notice  as  a  report 
of  zero.  The  value  of  the  entitlements 
which  would  be  disallowed  to  refiners 
as  a  result  of  this  cut-off  would  be 
deemed  to  be  a  claim  for  the  month  of 
January  1981  on  the  final  clean-up  list. 
The  value  of  the  claim  would  be 
determined  by  converting  the  negative 
barrels  of  controlled  crude  into  barrels 
of  deemed  old  oil  using  January  1981 
data,  and  then  multiplying  the  number  of 
barrels  of  deemed  old  oil  by  the  January 
entitlement  price.  The  net  effect  would 
be  that  refiners  would  receive  the  same 
value  as  if  the  negative  volumes  were 
included  in  January  and  had  the  DOSR 
not  been  negative. 

Of  course,  if  the  result  of  the  cut-off 
proposed  in  this  second  option  still 
would  result  in  a  negative  DOSR  for 
January  because  of  the  low  volume  of 
deemed  old  oil,  another  method  would 
be  required  to  be  adopted. 

Commenters  are  urged  to  consider 
carefully  the  above  options  and  to 
comment  on  their  respective  merits. 

IV.  Comment  Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views  or 
arguments  with  respect  to  the  issues  set 
forth  in  this  notice  of  proposed 
rulemaking.  All  comments  should  be 
submitted  by  4:30  p.m.,  e.s.t.,  of  the  day 
specified  in  the  “DATES”  section,  to  the 
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appropriate  address  indicated  in  the 
“ADDRESSES”  section  of  this  preamble 
and  should  be  identified  on  the  outside 
envelope  and  on  documents  submitted 
with  the  designation  “Establishment  of 
Entitlements  Adjustment  Mechanism,” 
Docket  No.  ERA-R-81-01.  Ten  copies 
should  be  submitted.  All  comments 
received  by  the  ERA  will  be  available 
for  public  inspection  in  the  DOE 
Freedom  of  Information  Office,  Room 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 

Washington,  D.C.  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

You  should  identify  any  information 
or  data  considered  by  you  to  be 
confidential  and  submit  it  in  writing,  one 
copy  only.  We  reserve  the  right  to 
determine  the  confidential  status  of  the 
information  or  data  and  to  treat  it 
according  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  requests  to  make  oral 
presentations:  The  time  and  place  for 
the  hearing  are  indicated  in  the  “Dates” 
and  “addresses”  sections  of  the 
preamble.  If  necessary  to  present  all 
testimony,  the  hearing  will  resume  at 
9:30  a.m.  on  the  next  business  day 
following  the  first  day  of  the  hearing. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation.  If  so,  you  should  describe 
the  interest  concerned;  if  appropriate, 
state  why  you  are  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest;  and 
provide  a  concise  summary  of  the 
proposed  oral  presentation  and  a  phone 
number  where  you  may  be  contacted 
through  the  day  before  the  hearing.  If 
you  are  selected  to  be  heard  at  the 
hearing,  we  will  notify  you  before  4:30 
p.m..  March  13, 1981.  You  will  be 
required  to  make  100  copies  of  your 
statement  available  at  the  hearing 
location. 

2.  Conduct  of  the  hearing:  We  reserve 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing  (in  the  event  there 
are  more  requests  to  be  heard  than  time 
allows),  to  schedule  their  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
may  be  limited,  based  upon  the  number 
of  persons  requesting  to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity,  if  he  or  she  so  desires,  to 
make  a  rebuttal  statement.  The  rebuttal 


statements  will  be  given  in  the  order  in 
which  the  initial  statements  were  made 
and  will  be  subject  to  time  limitations. 

If  you  wish  to  ask  a  question  at  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
presiding  officer  will  determine  whether 
the  question  is  relevant,  and  whether 
time  limitations  permit  it  to  be  presented 
for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made.  The  entire  record  of  the  hearing, 
including  the  transcript,  will  be  retained 
by  the  ERA  and  made  available  for 
inspection  in  the  DOE  Freedom  of 
Information  Office,  Room  IE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.,  and  in 
the  ERA  Office  of  Public  Information, 
Room  B-110,  2000  M  Street,  N.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  a  copy  of  the 
transcript  from  the  reporter. 

V.  Procedural  Matters 

A.  Executive  Order  12291 

Under  Section  6(a)(4)  of  Executive 
Order  12291  (46  FR  13193,  February  19, 
1981),  the  Director  of  the  Office  of 
Management  and  Budget  (“Director”) 
has  the  authority,  subject  to  the 
direction  of  the  Presidential  Task  Force 
on  Regulatory  Relief,  to  waive  those 
requirements  of  Sections  3  and  4  of 
Executive  Order  12291  relating  to  the 
preparation  of  regulatory  impact 
analyses  and  regulatory  review. 

Under  the  regulations,  each  firm  to 
which  entitlements  are  issuable  is 
required  to  submit  to  the  ERA  any 
reports  necessary  to  permit  adjustments 
to  entitlements  issuances  to  insure  that 
monies  paid  or  received  by  the  firm 
under  the  entitlements  program  are  in 
accordance  with  those  provisions  of  the 
regulations  pertaining  to  the  issuance  of 
entitlements.  Today's  proposed  Special 
Rule  would  establish  a  mechanism  to 
insure  that  any  such  adjustments  that 
may  be  necessary  are  accomplished  in 
an  efficient,  yet  equitable,  manner  so  as 
to  permit  close-out  of  the  entitlements 
program  at  the  earliest  possible  time  in 
conformance  with  the  President’s 
mandate  in  E.0. 12287.  In  view  of  these 
considerations,  an  exemption  from  the 
requirements  of  Sections  3  and  4  of 
Executive  Order  12291  was  requested  of 
the  Director  with  respect  to  today's 
proposed  Special  Rale.  The  request  was 
granted. 


B.  Section  7  of  the  FEA  Act 

As  required  by  section  7(a)  of  the 
Federal  Energy  Administration  Act  of 
1974  (15  U.S.C.  §  787  et.  seq.,  Pub.  L.  93- 
275,  as  amended)  a  copy  of  this  notice 
has  been  submitted  to  the  Administrator 
of  the  Environmental  Protection  Agency 
(EPA)  for  comment  concerning  the 
impact  of  this  proposal  on  the  quality  of 
the  environment.  The  EPA  . 
Administrator  submitted  the  following 
comments: 

On  the  basis  of  our  preliminary  review,  we 
do  not  foresee  these  actions  having  an 
unfavorable  impact  on  the  quality  of  the 
environment  as  related  to  the  duties  and 
responsibilities  of  the  Environmental 
Protection  Agency.  Although  we  have  no 
comments  to  make  at  this  time,  we  reserve 
the  right  to  provide  further  comments  in 
accordance  with  our  responsibilities  under 
Section  309  of  the  Clean  Air  Act  once  the 
proposed  rule  has  been  released  for  more 
extensive  review  and  public  comment. 

C.  Section  102  of  the  NEPA 

After  reviewing  today’s  proposal,  it 
has  been  determined  that  it  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  and,  therefore, 
that  the  preparation  of  an 
Environmental  Impact  Statement  for  this 
proposal  is  not  required  under  10  CFR 
Part  208. 

D.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C. 

§  7101  et  seq.,  Pub.  L.  95-91),  we  have 
referred  this  proposed  rule,  concurrently 
with  the  issuance  hereof,  to  the  Federal 
Energy  Regulatory  Commission  for  a 
determination  as  to  whether  the 
Proposal  would  significantly  affect  any 
matter  within  the  Commission’s 
jurisdiction. 

E.  Regulatory  Flexibility  Act 

Section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  601  et  seq.) 
provides  that  the  provisions  of  Sections 
603  and  604  of  that  Act  pertaining  to  the 
preparation  of  regulatory  flexibility 
analyses  shall  not  apply  to  any 
proposed  or  final  rule  if  the  head  of  the 
issuing  agency  certifies  that  the  rule 
would  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12287  effectively 
mandated  the  termination  of  the 
entitlements  program  allowing  for 
necessary  adjustments  for  periods  prior 
to  the  Order.  Today’s  proposed  Special 
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Rule  merely  provides  a  mechnanism 
whereby  the  orderly  and  equitable 
termination  of  the  entitlements  program 
could  be  effected  in  such  a  manner  as  to 
insure  that,  prior  to  final  close-out  of  the 
program,  a  firm  will  be  required  to 
refund  any  excess  monies  it  has 
received  under  the  program  or  receive 
any  additional  monies  to  which  it  was 
entitled  under  the  program. 

In  view  of  the  nature  of  the  proposed 
Special  Rule,  the  ERA  is  hereby 
certifying  that  the  Special  Rule  would 
not,  if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq.,  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq.,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 

Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act, 

42  U.S.C.  §  7101  et  seq.,  Pub.  L.  95-91,  Pub.  L 
95-509,  Pub.  L.  95-619,  Pub.  L.  95-620,  and 
Pub.  L.  95-621;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267;  E.0. 12287,  46  FR  9909) 

In  consideration  of  the  foregoing,  Part 
211  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  D.C.,  February  27, 
1981. 

Barton  R.  House, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

1.  Part  211  is  amended  by  adding  a 
Special  Rule  at  the  beginning  thereof  to 
read  as  follows: 

Special  Rule  Establishing  Entitlements 
Adjustment  Mechanism 

1.  Scope.  This  Special  Rule  applies  to 
all  refiners  and  eligible  firms  listed  on 
any  entitlements  notice  issued  during 
the  period  March  1980  through  March 
1981,  as  well  as  to  any  other  firms  to 
which  entitlements  may  be  issuable  for 
the  period  January  1, 1980  through 
January  27, 1981,  by  the  ERA  pursuant  to 
the  provisions  of  the  Mandatory 
Petroleum  Allocation  Regulations  in 
effect  on  January  27, 1981. 

2.  Purpose.  This  Special  Rule  provides 
a  method  for  an  orderly  termination  of 
the  domestic  crude  oil  entitlements 
progrm  originally  established  in  §  211.67 
of  10  CFR. 

3.  Definitions.  For  purposes  of  this 
Special  Rule,  all  terms  that  are 
contained  in  or  necessary  to  the 

I  implementation  of  this  Special  Rule 

I  shall  have  the  same  meanings  as  under 
the  provisions  of  10  CFR  Part  211  and  10 


CFR  Part  212  that  were  in  effect  on 
January  27, 1981,  except  as  specifically 
set  forth  in  the  following  definitions: 

“Claim”  means  the  dollar  amount 
determined  by  ERA  to  be  owed  to  a  firm 
resulting  from  adjustments  to  any  one  or 
more  Entitlements  Notices  issued  by 
ERA  pursuant  to  10  CFR  211.67  for  the 
period  from  January  1, 1980  through 
January  27, 1981,  or  as  a  result  of  an 
administrative  or  judicial  determination. 

“Crude  oil  runs-to-stills”  means  crude 
oil  runs-to-stills  as  determined  by  ERA 
to  be  applicable  to  the  Entitlements 
Notice  issued  for  each  month  in  the 
reporting  period,  increased  for  any 
month  in  which  a  refiner  or  eligible  firm 
received  entitlements  pursuant  to 
sections  211.67(a)(3)  or  211.67(a)(5)  by  a 
number  equal  to  the  number  of 
entitlements  issued  pursuant  to  these 
sections  in  that  month,  divided  by  the 
national  domestic  crude  oil  supply  ratio 
for  that  month. 

“ERA”  means  the  Economic 
Regulatory  Administration  of  the 
Department  of  Energy  (DOE). 

"Firm”  means  refiners,  eligible  firms 
and  other  participants  in  entitlements 
lists. 

“Net  adjustment”  means  for  each 
month  the  siim  of  all  claims  minus  the 
sum  of  all  obligations. 

“Obligation”  means  the  dollar  amount 
determined  by  ERA  to  be  owed  by  a 
firm  as  a  result  of  adjustments  to  any 
one  or  more  Entitlements  Notices  issued 
by  ERA  pursuant  to  10  CFR  211.67  for 
the  period  from  January  1, 1980  through 
January  27, 1981,  or  as  the  result  of  an 
administrative  or  judicial  determination. 

“Reporting  period”  means  the  period 
January  1, 1980  through  January  27, 1981. 

"Total  adjustment”  means  the  sum  of 
net  adjustments  for  the  period  January  1, 
1980  through  January  27, 1981. 

4.  Determination  of  claims  and 
obligations. 

(a)  Amendments.  Firms  shall  correct 
any  errors  contained  in  reports  filed 
pursuant  to  10  CFR  §  211.66  or  10  CFR 

§  211.67(a)(5)(ii)  for  the  reporting  period 
by  filing  an  amended  report  which  must 
be  received  by  ERA  by  June  1, 1981.  For 
each  month  for  which  an  amended 
report  is  filed  by  a  firm  pursuant  to  this 
subsection.  ERA  shall  determine  for  that 
firm:  (i)  the  obligation  for  that  month  by 
determining  the  dollar  value  of  the 
excess  entitlements  issued,  using  the 
entitlement  price  for  that  month;  or  (ii) 
the  claim  for  that  month  by  determining 
the  dollar  value  of  the  additional 
entitlements  which  should  have  been 
issued,  using  the  entitlement  price  for 
that  month. 

(b)  Invoice  adjustments.  Refiners  shall 
report  to  DOE  on  Form  ERA-49  for  each 
reported  category  of  crude  oil  the  sum  of 


all  adjustments  to  the  volume  of  price- 
controlled  crude  oil  received  prior  to 
January  28, 1981,  based  upon  prior 
invoice  adjustments  not  previously 
included  by  ERA  in  any  Entitlements 
Notices  for  the  reporting  period.  Such 
reports  must  be  received  by  ERA  by 
June  1, 1981. 

ERA  shall  determine  for  each  refiner 
the  number  of  barrels  of  deemed  old  oil 
represented  by  the  reported 
adjustments.  The  deemed  old  oil 
calculation  shall  be  made  by  ERA  using 
data  on  crude  oil  costs  used  to 
determine  the  Entitlements  Notice  for 
crude  oil  runs-to-stills  and  receipts  in 
the  month  of  December  1980. 

Obligations  and  claims  for  refiners 
reporting  invoice  adjustments  shall  be 
determined  as  follows: 

(i)  If  the  deemed  old  oil  calculation  in 
this  subsection  results  in  an  increased 
volume  of  receipts  of  deemed  old  oil  for 
any  refiner,  that  refiner  shall  have  an 
obligation  equal  to  the  increased 
number  of  barrels  of  deemed  old  oil 
multiplied  by  the  average  entitlement 
price  for  the  months  of  October  1980, 
November  1980,  December  1980  and 
January  1981. 

(ii)  If  the  deemed  old  oil  calculation  in 
this  subsection  results  in  a  decreased 
volume  of  receipts  of  deemed  old  oil  for 
any  refiner,  that  refiner  shall  have  a 
claim  equal  to  the  decreased  number  of 
barrels  of  deemed  old  oil  multiplied  by 
the  average  entitlement  price  for  the 
months  of  October  1980,  November  1980, 
December  1980  and  January  1981. 

(iii)  One-fourth  of  the  claims  and 
obligations  determined  for  any  refiner 
pursuant  to  this  subsection  shall  be 
deemed  to  have  been  reported  for  each 
of  the  months  of  October  1980, 

November  1980,  December  1980  and 
January  1981,  respectively. 

(c)  Other  adjustments,  (i)  ERA  shall 
determine  any  other  claims  or 
obligations  to  which  any  firm  is  entitled 
in  any  month  and  is  not  otherwise 
included  in  subsections  (a)  or  (b),  above, 
by  using  the  entitlement  price  and  other 
entitlement  data  for  that  month. 

(ii)  To  the  extent  that  any  other  such 
claim  or  obligation  determined  pursuant 
to  subsection  (i)  is  not  applicable  to  a 
particular  month,  ERA  shall  prorate  the 
amount  of  such  claim  or  obligation  . 
equally  among  all  months  in  the 
reporting  period  for  which  another  claim 
or  obligation  has  been  determined 
pursuant  to  subsection  (a)  or  (b). 

(d)  Escrow  account,  (i)  The  escrow 
account  for  the  United  States 
Department  of  Energy  created  pursuant 
to  section  (8)  shall  be  deemed  to  have  a 
cliam  of  [$5Q, 000, 000.00]. 


Federal  Register  /  Vol.  46,  No.  41  /  Tuesday,  March  3,  1981  /  Proposed  Rules 


15119 


(ii)  The  claim  of  the  escrow  account 
shall  be  prorated  equally  among  all 
months  in  the  reporting  period  for  which 
another  claim  or  obligation  has  been 
determined  pursuant  to  subsections  (a) 
or  (b). 

[First  alternative] 

[5.  Share  of  total  adjustment. 

(a)  ElRA  shall  determine  the  “net 
adjustments”  and  “total  adjustment"  for 
the  reporting  period. 

(b)  The  proportional  share  of  the 
"total  adjustment”  for  each  firm  shall  be 
determined  by  multiplying  the  “total 
adjustment”  by  a  fraction.  The 
numerator  of  the  fraction  is  the  sum  of 
crude  oil  runs-to-stills  for  that  firm  for 
months  in  which  adjustments  were 
made  in  the  reporting  period,  and  the 
denominator  of  the  fraction  is  the  sum  of 
the  crude  oil  runs-to-stills  for  all  firms 
for  months  in  which  adjustments  were 
made  in  the  reporting  period.] 

[Second  alternative] 

[5.  Share  of  total  adjustment. 

[a]  ERA  shall  determine  the  “net 
adjustment”  for  each  month  in  which  a 
claim  or  obligation  has  been  made  or 
has  been  deemed  to  have  been  made 
pursuant  to  section  [4). 

[b]  The  proportional  share  of  the  “net 
adjustment”  for  each  firm  for  each 
month  shall  be  determined  by  N 
multiplying  the  “net  adjustment”  by  a 
fraction.  The  numerator  of  the  fraction  is 
equal  to  the  crude  oil  runs-to-stills  for 
that  firm  for  that  month,  and  the 
denominator  is  equal  to  the  sum  of  the 
crude  oil  runs-to-stills  for  that  month  of 
all  firms. 

[c]  For  each  firm,  ERA  shall  determine 
the  sum  of  its  proportional  shares  of  the 
“net  adjustments”  calculated  pursuant 
to  subsection  (b),  which  shall  be  deemed 
to  be  the  proportional  share  of  the  total 
adjustment  for  that  firm.] 

6.  Net  obligations  and  net  claims. 

(a)  ERA  shall  determine  each  firm’s 
net  obligation  or  net  claim  as  follows: 

(i)  If  the  sum  of  its  claims  for  the 
reporting  period,  minus  the  sum  of  its 
obligations  for  the  reporting  period,  and 
minus  its  proportional  share  of  the  total 
adjustment  (determined  pursuant  to 
section  [5])  is  greater  than  zero,  it  is  a 
net  claim  and  the  firm  shall  be  entitled 
to  that  sum  of  money  from  firms  with 
obligations. 

(ii)  If  the  sum  of  its  claims  for  the 
reporting  period,  minus  the  sum  of  its 
obligations  for  the  reporting  period,  and 
minus  its  proportional  share  of  the  total 
obligation  (determined  pursuant  to 
section  (5))  is  less  than  zero,  it  is  a  net 
obligation  and  the  firm  shall  be  required 
to  pay  that  sum  of  money  to  firms  with 
net  claims. 


(b)  The  United  States  Department  of 
Energy  shall  be  deemed  to  have  a  net 
claim  equal  to  the  amount  of  the  escrow 
account  created  pursuant  to  section  (8). 

7.  Settlement  of  Net  Obligations  and 

Net  Claims.  m 

(a)  As  soon  as  practicable  aner  June  1, 
1981,  ERA  shall  publish  in  the  Federal 
Register  a  proposed  list  of  the  net 
obligations  and  net  claims  of  firms. 

Firms  shall  have  a  period  of  15  days 
after  publication  of  the  proposed  list  in 
the  Federal  Register  to  comment  to  ERA, 
in  writing,  on  the  proposed  net  claims 
and  net  obligations.  Comments  should 
be  addressed  to: 

Daivd  A.  Welsh,  Chief,  Crude  Oil  Pricing 

Branch,  Economic  Regulatory 

Administration,  Room  6212,  2000  M  Street, 

N.W.,  Washington,  D.C.  20461 

(b)  Within  30  days  of  the  publication 
of  the  proposed  list,  ERA  shall  publish  a 
final  list  in  the  Federal  Register  of  the 
net  claim  and  net  obligation  of  each 
firm.  Firms  with  net  obligations  shall 
complete  payments  of  such  obligations 
to  firms  with  net  claims  within  10  days 
from  the  date  of  publication  of  the  final 
list  in  the  Federal  Register. 

(c)  Failure  to  consummate 
transactions:  ERA  may  direct  firms 
which  have  not  paid  monies  equal  to 
their  net  obligations  under  this  section 
to  transfer  money,  not  in  excess  of  their 
net  obligations,  to  such  firms  as 
determined  by  ERA. 

(d)  Within  fourteen  days  from  the  date 
of  publication  of  the  final  list,  each  firm 
with  a  net  claim  or  obligation  shall 
certify  to  ERA  in  writing  that  it  has 
completed  the  transaction  required  by 
this  section.  Certification  should  be 
addressed  to  the  same  person 
designated  in  subsection  (a). 

8.  Escrow  Account. 

(a)  Establishment  of  “escrow" 
account:  (i)  There  is  to  be  established  an 
interest-bearing  “escrow"  account  held 
by  the  United  States  Department  of 
Energy.  The  “escrow"  account  shall  be 
maintained  at  a  bank  or  with  the 
Department  of  the  Treasury,  as  deemed 
appropriate. 

(ii)  The  initial  balance  of  the  escrow 
account  shall  be  $50,000,000.00  plus  any 
sums  then  held  by  the  Department  of 
Energy  in  escrow  as  the  result  of 
enforcement  actions  against  alleged 
violations  of  the  entitlements  program. 

(iii)  Additional  amounts  may  be 
added  to  the  balance  of  the  escrow 
account. 

(b)  Twenty-one  days  after  publication 
of  the  final  list  of  net  obligations  and  net 
claims,  ERA  may  pay  to  any  firm  from 
the  escrow  account  created  pursuant  to 
this  section  an  amount  equal  to  the 
difference  between  its  net  claim  and  the 


sums  already  received  from  firms  with 
net  obligations  pursuant  to  this  section. 

(c)  If  at  any  time  after  ali  net  claims 
have  been  paid  pursuant  to  section  (7)  a 
firm  is  directed  by  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or  a 
court  of  competent  jurisdiction  to  pay  a 
sum  of  money  to  the  entitlements 
program,  it  shall  be  paid  to  the  escrow 
account. 

(d)  If  at  any  time  after  all  net  claims 
and  obligations  have  been  paid  pursuant 
to  section  (7)  any  firm  is  determined  by 
the  Office  of  Hearing  and  Appeals  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or  a 
court  of  competent  jurisdiction  to  be 
entitled  to  a  sum  of  money  from  the 
entitlements  program,  it  shall  be  paid 
from  the  escrow  account. 

(e)  ERA  may,  at  any  time  that  it 
determines  that  excess  funds  are  in  the 
escrow  account,  distribute  any  such 
excess  funds.  Each  firm’s  share  shall  be 
determined  by  multiplying  the  total 
funds  in  the  account  by  a  fraction.  The 
numerator  of  the  fraction  is  equal  to  the 
total  runs-to-stills  for  that  firm  in  the 
reporting  period.  The  denominator  of  the 
fraction  is  the  sum  of  the  runs-to-stills 
for  all  firms  in  the  reporting  period. 

9.  Other  Matters. 

(a)  Recertification.  No  purchaser  of 
crude  oil  shall  be  required  to  pay  a 
higher  price  for  that  crude  oil  as  a  result 
of  a  certification  pursuant  to  10  CFR 
212.131(b)  that  the  purchaser  receives 
after  May  1, 1981. 

2.  Part  211  is  amended  by  adding  a 
Special  Rule  at  the  beginning  thereof  as 
follow’s: 

Special  Rule  To  Amend  the  Entitlements 
Program 

(1)  If  for  the  month  of  January  1981 
(which  shall  be  deemed  to  be  the  first  27 
days  of  the  month)  the  “national 
domestic  crude  oil  supply  ratio"  (DOSR) 
as  defined  in  §  211.62  would  result  in  a 
number  less  than  zero,  the  provisions  of 
this  subsection  shall  apply. 

[First  Alternative] 

[(2)  ERA  shall  recompute  the  DOSR 
using  aggregate  reported  data  for  the 
months  of  December  1980  and  January 
1981.  If  the  DOSR  which  results  from 
this  calculation  still  is  less  than  zero, 
ERA  shall  recompute  the  DOSR  using 
aggregate  data  for  each  immediately 
preceding  month  as  shall  be  necessary 
to  result  in  a  DOSR  greater  than  or 
equal  to  zero. 

(3)  ERA  shall  perform  each  calculation 
required  by  §  211.67  with  the  term 
“month”  for  each  such  calculation 
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deemed  to  include  the  month  of  January 
1981  and  each  month  aggregated  with 
January  1981  pursuant  to  subsection  (2). 

(4)  An  Entitlements  Notice  for  January 
1981  shall  be  issued  by  ERA. 
Requirements  to  purchase  or  sell 
entitlements  shall  be  adjusted  by  ERA 
before  issuance  of  the  Entitlements 
Notice  to  account  for  entitlements 
purchases  or  sales  already 
consummated  by  participants  on  the  list 
pursuant  to  the  Entitlements  Notices  for 
December  1980  or  any  other  month 
aggregated  with  January  1981  pursuant 
to  subsection  (2).  Such  adjustments  shall 
take  into  account  differences  in  the 
entitlement  price  calculated  in  the  prior 
months  and  the  entitlement  price 
calculated  pursuant  to  this  section. 


(5)  Upon  issuance  of  the  Entitlements 
Notice  in  March  1981  for  the  month  of 
January  1981,  the  provisions  of  Part  211 
applicable  to  any  regular  monthly 
Entitlements  Notice  shall  apply  to  that 
Notice.] 

[Second  Alternative] 

[(2)  Any  refiner  which  reports  on 
Form  ERA-49  for  the  month  of  January 
1981  (which  shall  be  deemed  to  be  the 
first  27  days  of  the  month)  a  volume  of 
receipts  for  a  controlled  tier  of  crude  oil 
less  than  zero,  shall  be  deemed  for 
purposes  of  the  Entitlements  Notice  for 
that  month  to  be  reporting  a  volume  of 
zero  for  that  controlled  tier. 

(3)  For  each  negative  barrel  of  crude 
oil  receipts  excluded  from  the 


Entitlements  Notice  for  January  1981  by 
operation  of  subsection  (2),  ERA  shall 
calculate  for  each  refiner  the  number  of 
barrels  of  deemed  old  oil  represented  by 
those  negative  crude  oil  receipts,  using 
data  for  January  1981.  For  each  refiner, 
ETA  shall  multiply  the  number  of 
barrels  of  deemed  old  oil  by  the 
entitlements  price  calculated  for  January 
1981.  The  dollar  value  calculated 
pursuant  to  this  subsection  shall  be 
included  for  each  refiner  as  a  claim  for 
the  month  of  January  1981  for  purposes 
of  section  (4)  of  the  "Special  Rule 
Establishing  Entitlements  Adjustment 
Mechanism”  in  Part  211.] 

[FR  Doc.  81-6886  Filed  2-27-81;  5:11  pm) 
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